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COURT OF APPEALS OF GEORGIA
DOCUMENT RETURN NOTICE FOR BRIEFS OR MOTIONS
March 13, 2015

To:  Mr. Neal Howard, GDC977727 G-2-139B, Dooly State Prison, Post Office Box 750, Unadilla,
Georgia 31091
Docket Number: A15A1135 Style: Neal Howard v. The State

Your document(s) is (are) being returned for the following reason(s).
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Your Appellant's Brief, was not accompanied by the statutory filing fee ($300.00 civil; $80.00 criminal
*Effective July 1, 2009) or a sufficient pauper's affidavit. ~OCGA§5-6-4 and Rule 5  Please be
advised that your pauper’s affidavit should be notarized by a notary public.

A Request for Oral Argument must be filed as a separate document. Rule 28 (a) (3)

Your document(s) was (were) not signed by counsel (No signatures with expressed permission are
permitted). Rule 1 (a)

No Certificate of Service accompanied your document(s). Rule 6

A Certificate of Service must include the complete name and mailing address of each opposing
party. Rules 1(a) and 6. You should provide a copy of your filing to the District Attorney and
include his/her name and address on your Certificate of Service.

There were an insufficient number of copies of your document. Rule 6.

Your document exceeds page limits. Rules 24 (f) and 27 (a)

Your document was submitted without permission to file (supplemental brief or second motion for
reconsideration). Rules 27 (a) and 37 (d)

Letter briefs and letter cites are not permitted. Rule 27 (b)
Your request for court action must be submitted in motion form. Rule 41 (a)

Your motions were submitted in an improper form (joint, compound or alternative motions in one
document). Rule 41 (b)

Type was on both sides of the paper; type font was smaller than 10 characters per inch; and/or the type
was not double-spaced. Rules 1(c), 37(a) and 41(b).

The pages were not sequentially numbered with arabic numerals. Rule 24 (¢)
Case and/or record citations were not made in the proper form. Rules 24 (d) and 25 (¢) (2)
Margins were too small or paper size incorrect. Rules 1(c), 24(c), 37 (a) and 41(b)

Your document(s) was (were) not securely bound at the top with staples or round head fasteners. Rule

1(c)
The Motion to Supplement has not been granted.

Other:

For Additional information, please go to the Court’s website at: www.gaappeals.us

Updated Form: Sep 2013
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APPELLANT’S RESPONSE AND RRATEF
Comes now . '\‘\\ne QBW% -V\Qme& Qppt\\oM ’m -\—\\e Qbove‘sky\ed( case Submkh -l—\nig i%espOnse qno\
Briet a5 Follow(s):

Septe mber 6, 2011 | the coud jmpesed a seatence contrary o the statue qoverning vepeat
offenders . Paoe |7, line 2-1S of the 9\);\47 plea ﬁm\sw‘\ﬁ— show Fhe qppc\\qnjr ob&ecjrins to
a plea thet he is net agreement with o erming the court oF W ot recieving recidwst
notice .

Had the courk nouired nto e  defendant o\)'jednns to a plea he ot 1a agrtement with
while informmg Pae court of Wi got recieving recidivat notice e defendant weuld not have
cecieved a redwist sewdence < when b Inmpose q readivist sentence nohiee b H\ﬁ a\ethn&omL
1 Crguired . 0-C-GLA.§ 17-10-7 - pudhard v. Stake | 256 Ga. App. ot 30(2002) Judge Miller [1]

L21;0.C.c.A. §17-7-95; Bonds v. Skate, 205 Ga. App- aF 51 and Acmsteong v. State | 209
Go. App. ot 76,

The opptllant asceete that not fecitving nohice of intent of stade to prosecute as a (‘Qu‘d(v{g—\l
Phat W pleg did net vepresent an informed choice and his objections o q plea +Hhat he

1S ij( N a%reemcnj( w\Q« shows \%ujr hig p\eq was ot Vblun'l'QY‘)/ and Hiepefore onconstittion
al . Boyhin v. Alabama |, 395 U.S. ot 238 and Bowers v. Moore , 266 Ga. af §95

The Supreme Court has eckablished in State v. Hendrixson , 251 Ga. at 873 ¢ the +rial court

at sevtencing canvot consider prioe offenses unless the some was wmade keown +o Hhe

defendant priod Yo dvial . Favors v. Skote , 181 Ga. App. ot \79.

Page 17, line 2-5 of Hee guitly plea tangeript show Yhat Hee plea v wdh g M’re\ligenjc,
voluntary , and valid plea. The appellant ascerts that b plea 15 wat valid , After g
prisonec £aises Hae question of the validily o i quitty plea , Hhe burden 1 on +he

shole do chow Fhat fhe plea wag intelligently and vduntary enteced . Cook v, State , 153 Ga,
App. ot 362 ; and 0.C.G.A.§(7-7-93




SWORN AFFIDAVZT
The appetlont , Neal Howard, ascecks thak he 15 without power to propeely

pfestn+ hiz ease hecadse DOO\V S+Q+e Prisons ]thmm\py WTS C(OS&CI FQbUar)/
23 +o Febuary 27, 2015 and agawy March 2, 2015, The appellant do not baow

F e shatoe governing  unavthorized appearances ave O-C.G.A.§ 1S-9-7 - gnd C.
C.GAS51S-9-8 or O0.C.G.A.§ 15-19-7;and 0-C.G.A.§15-)9-8. The qppt\\qnjr
o not accessible fo whiteout o corpect his mistalled brcause Hae luwh'brqr)/
s closed  whidh agan s beyond his control, Alsa no Staples .

The ap pellant apslogizes $or Hhese circumshances wihidy ace beyand s
confrol and proy ool Hais Honorable Coudt +alke whs considerafion he has

no contral over Q?Cm‘l’{(){\ of Hee Geors\‘q DCPC\Q(\*MQ.’\{» of Corrections,

Twe qvpe*\cm{- submits Hm\ q{lFidqu' ur\c\ﬁr Ptﬂq\'ly ot PC(‘SQ(‘}/ and Swears
‘Hi\ajr dos drue and corvect,

The Q?Pc“tm{’ 'S mq[\il\g s corcespandencec out sa fhat iF will be n
+atly wanner preseribed .

Respectiully sobmiHed Hhis_ S doy of gL J015 .

LD

/ Y oo e appellant
Neal Howard 977727
€-2-39B
vnedille , Ga ., 3109

Focther , Hoe qppel‘qu has filed o grievance, 1 dc not laow when
W\e Iibmmy wil open bacdk u‘p,me I am -{'P)/i/\s + g‘-hy N

Cow\p\iance WCH/\ ?nscr:bed ‘tl‘Me ‘fO Y‘Esp;md,%/ /V)arcl,'[, Sarc




Had the court not 1gnoced Hoe  defendants o‘ujed—{ans oo pleq Faat e wgs vob n agretmien
with and ingquiced iato e defendants dam F et cedeViny ceadivigh notice the coort could not
have \Mposea\ a pecdwist sentence | GeFRa v Slra‘H 12 Ga. App. ot 615 and Cq\o\uq}/ v,

Sjrajce , 115 Ga. App. ab N5 provide " pleas should be cqreﬁuly scanned  and Cquhousl)/ cecieved .
Tt 1 clear s ae wnob the case.

Uniform Superior Court Roles are des(gr\ed to assish +ial Judges in Proo\udmj a vecord to
daow pleas represent 1atelligent and velontary decisions . I refecence 4o Uniforw Soperior
Court Rule 33.7: Rule 33.6 ° and M‘S 33.9 and 1n accordance with Fed R.Crim. 7. 1] ' it

vo clear Fhat Fhe dvial court has Hae same doly as q Federal jodge. When quilty pleq

s offeced | dhe drial court ¢ required do ascectain - any agreement was reached by Hhe
shote and the defendant . Strickland v, Stoate | 199 Go. ot 79z ; Weabhers v. Stale 149 Ga.
App ot 6175 and Andecson v. State | 94 Ga. App. at 395,

Again Huo 16 not Hee case . Page 17, Vine 2-15 of Hoe 9uiH>/ plea teansecipt show Hhat Haere
was 00 agreement ceached by dhe state and the defendant when the defendant s ohjecking
o o plea Haot e '.LS not in ogrttment with

Had the court tnguired into the defendants objection and clawms of nof e cieving notice
of states infent fo seelt enhonced ponishment the court would hhave discovered that fhe
defepdant &id ot cecieve Yhhe reguired notice fo be sentenced as q ve a'divist ond fhae
defendant weuld wet be cubjedted to the veadivist charge and mposition.

Agon C e burden s on Yhe state to shew a valid p {N\-c\\{cjw\Jr, and volur\{—qr)/ plea.
Coole v. Stoke ;153 Go. App. at 362 : and 0.C.G.A. € 17-7-93.

The Olppc\\uijr ascect Hnmt he dd not recieve vecidivist no{—{ce prior to frial and Hhe chuone
ascert ‘\‘\nﬁjf ht was vet admonighed oF Hhe vecidivist c\«\qr%e . Page 10, line 14715 chows

where the defendont sigred the wdickmend ond entered upen Hhe pleg and page 1, ling
9-12 of Hhe gty plea transcriph  show whece aftec the defendant sigred the indickment Hoe
chie admonishes him oF Bre eadivict charge. The law is clear that once a person ha
entered upon the execotion o his sentenct | Hhat e court i without power fo chang
it by lncreasing punishment which iy consideced a violation o Hhe prohibition againgt
double jeopwdy ~Hamitten v. State M7 Ga. App. ot 873,

The qppe\\O\M— contest thot W was evident by Pre Face o Hie record Hat he would
ot recieve o Faic drial and only enteced o pleg becaute he wag igeored and excluded




‘Hr\roug&\wlr Hee EM’\?&‘\')/ & Wi ceminal cace.
Febuary and March of 2010 after waking numerous pleas Yo counsel For assiskance in his
defense 1n Janvary of 2011, submitted leters o Hae court (see coimmnal docket veport and leten

b counseld do show as evidence | rather than councel comply with the defendants request did
counse) abandon Yoo defendont w;\%u)r nohee .

There 1S no rew\r& 'A\Q‘l’ CoUnse\ o ccovdance w."Hm Uni%rw\ §upe“‘w CoumL Rule ‘-[.Z naﬁ#.‘td

the defendant that che would widhdeaw Foom his case or sobskitule other counsel. The eriminal
docked report CQW\TQV‘)/ bo Hne Rinal dispocition and indickment will show coumse | as Larondq
Machin rothee dhon Jonathan Oden.

fad coonst)l compltd with the court eules Hae defendant codld have vtcieved obher qsciskance

d\m(\% '\lne Cﬁ{’iCQ\ S‘h}ﬁt& oF pfe\'ria\ procett\imgs ovx& may \nuve reo‘eved no{“{ct of d—qﬁ! M‘@'M"’
b seeld tnhanced ponshweat .

Aftec gr\t\/ina counse | 1r0 1r\nt S{'Q'R bmr and V\c& redtVivf\ﬁ qssiS\ance A‘d counsel a\oqndoned H/\p
defendart without nohice . The defendont nehitied the court w 4 leder to Fre judgt oF g

potenkial conflick. The couct failed 4o pecform ity obligatory duly and ingquice inbo o patential
conflict .

The federal constitubion pmv(&es onder Barker v, chae{—{— , 284 Ga. at58n ; and loste v.

Dormice 260 F.3d ot 872, Fe shate i regowed to provide contlick Free counsel where
H/\e’: falue of Yo shoke to do 5o in q +(mc\>/ mannec canndt be lad ot Hie defendants

900( step -

It comot be caid when counsel abandoned fhhe defendant w Hiis cace since the court Taled o
wgoit o o potenhal conflict cloim , The defendant ascerts that he was withodb coume]
doring Fhe pretrial stage when the state obtained convichons whert convichons obbamed duning
Hae violation & Hae dedendants fig\«jr to counsel cannst be used to wipase recidivist punichment.

Bloylock v. Hopper , 253 Ga. ot 5o,

Had the court nguitd o o potential anflick dam and gppoinked canflich Free counce] +o
ossist Hhe deferndant dotig crikical stages o peekeial proceedings dhe defendant not only wodld hay
hod assistance in o defense Jhe deferdant would bove vecieved cecidivst nobice and hi pleg
would mpmsm{' an intormed ond vo\oﬂlrowy choie and Heeee Foewalifes weold not be NeCtssany

The courts Falore 40 inguice into a potential conflich claim and appoint other counse |




doring the crtical pretnial stages  bot waking vntil Hoe doy of tral show that counsel was not
o\ppéir\-\-td"\'o assish the defendant o a defence bub rather nduce the deFendant iato entering

a plea when the dettndant has wade b evident Wi nted oF ascfance in a defense by submit-
tog numerovs corres pondence to the court on his behalf,

The court excloded the defendant Froem his case and ignored him througiout fhe enbiredy of his
case. The court icamre& all dewmurcers | inunctions | motions pucsvant to of in accordance with
0.¢.6.A.§ 15-6-21 or ot Hhe least oppeint councel to properly svbeatt wiotions .

Covnst| appointed at trial did net provide the cecord any evidence that he was in Fact o
atorney Viscenctq to practict law noc any tvidence of i authority to appear hefor e court
tn ony capa ity puisuant to ond in accerdance with 0CGAS 15-9-7, and 0.C.GA §
J5- 9-8 . Counsel alse pr Forled +o prowide dhe vecord, the court, and 4he defendont any
contact nformation cudh ag Wig telephone nuwber, bar nomber , and addresc for any reason 1o

acCordance with ond ?U{SUQY\“' o Unform Superion Court Rule q.2; ond Bult 4.6,

fhad counstl submitted on enbry of gpprarance and praduce a cecord of by avtherdy fo apprar
befort Hae court and pravided ony contach 10formakion Hhe defendant could have contqcted
counctl o request o assistance do  withdraw his quilly pled and astistance in an apptal.

TH s evident $hed e court ohstrocked and mpeded Yhe defendants appeal and liberty Yor
more than theee years . The defendant submitted Wis wokice of Qppeu| October H 2011 and,
e court did vot addres it vkl Octaber 24, 2014 . Ase the court had to obstrud Hhe cace
whnle Q=\=¥i\:ey» onauthorized covnge | Tonathan Oden” had been on suspension .

Had the court ol ebes= onpostly ehstructed Hax defendants cage Hhe defendant could have wade

pavele March 12, Zo)d y but remains  n Hne CUHQO\Y of the Georqiq Depoerme»n{' of Covrechons
ondec a void omd/ov vwahd  sevitence accordim} to Honorable Iuc\gt T. C"\(‘\}"’OP\T}CV\ Hug\\ts.

CONCLUSTON

The appellant agcert the only veason For entering o plea of quiky is because he was excluded
and ignored thvougeud the entivedy o s cninal case and HheceFoce e could net have ceci- |
eved o o drial. The appellant ascecd Hoat he pleg did ast tecitve recdivist notice and
that s plea could net have vepresented an wfarmed  voluatary , and valid choice.

Thece 1§ no recond Hhal the defendant wag notified o adwonished of Hre cecidivish charge
prioc 1o dhe sigmag of Hhe indickment. There s no record the court Tnquiced into a




Po{—ew#‘.q\ confichk dam. Theee s no record b counsel properly withdrew Fronn the defen
anky case or sobstituted counsel ; Haece o vo record of counsel who signed fne indickment
sbwitted an ea\‘ry o Gppearance , oF had QUH\ON\}/ *o appear befare "’\V\C court ‘
any QG\PQC(%)/,‘ W\ere s o fecord '\'\mlr 19(\& chjr admoni shed -\—\,\e d&?evm\ow\jr of H/\{
ceodwist chorge unkil aftec Hhe defendant signed dhe plea.

PRAYER
Tn ebnclusion , fhe above-nomed apptllant proy Hhot i Honorable Court gronk

ehief i aceordance widlh he law - Yre court eules of criminal procedure | fre Federq |
- and the chatoe governing repeat offenders: and relieve fhe cecidivist

constitotion ;

wposiHew Fom his  senben ce .

Respectfolly submithed i s‘fé day o Maryly 2015,

.

pro st qppc\\avﬂl

Neal Howard 977722
C-2-139B

Dooly Stake Prison
Unadilla, Ga . 3109




FACT FINDING  EXHIBITS | AND EVIDENCE REFERAL LIST.
The appellont has compeised evidence 1o show plain ecroe on e Face of the record vtlizing
cheockural defecks which affect the Frameworle essential n insuning trial§ serve the proper
funckioning o determint  quilt or innocence . U. S v Corbtlo , 353 F.34 at 475,
1. The cominal docker report will show that Hre v‘larosequror did ﬂO‘h(‘y N

261 of Hhe stoter inteet to seel enhanced punidhwment cather Huan na+\'{\/\‘«\3
Y defendomt of Hhe con sequences o Hee ceadivist chargt -

ourt cleck | May 9,
Ehec defepndant an&y adwhonf

L. Con{'rqr\/ “'O ‘}'\rxe 'Fir\q\ ﬂ\‘syﬂsijriw\ QY\C\ HI\E ‘\nd\'&me\r\% ,]C\'\e cr\'m\m\ dOC\teJr rcpor{- S‘[\QW.C Ccunsel
record as Laconda Marhn cother thon Jonathan Oden . 'Theee is no reword of Laronda Markin
w\’ﬂr\a\mw{r\% of qu&h’ru‘l’ivxg cow\sel Emo\ H\Erc N (eam‘d o show \TOY\QH«QV\ OG\er\/s amunorijr)/ +o qpmr

before the “court in any capacity nor sign the indickment. Jonathan Oden did not provide, nor was he
cequred o show ,‘HN;\{' he was/is in %?{' an Q“"\'O(‘V\f}/- P ?

3, The cominal dodkel cepsrt will show the deFendant’ cequest for ascistance From counsel and

alsd ncluded are the Ittters fo counge Febhoory and March of 201, There will be vo cecord 4o show that
counsel comphied .

4. The criminal docke} report and jetter 4o wvdae May 26, 201 show Hae defendont grieving counsel he
believed +o have o po%n{—iql conflid with req,ueslr{«ﬁ coque\ bt dismissed . There 15 no re(c?rcltjr‘cn%\:m:}v Hot
e court bonored it cb\(3q+0ry dulr), ond addresy e PQ‘\"ﬁv\-hql conflict clawm .

T. The CF\M:V\O\\ C\BL\L?“' (‘pr‘\' Wil Show APr;\ 1Y , 201l s June 30, 2otl | f)_uly 6, 201 , IU(Y 6, 2001,

July 6,200, Tty 6, 2011, July 6,201, Joly 6,201 ,and Tuly 19,201 Fhe defendants otent m
preparing & defense +or frial.

6. October 4 | ZOI\,w&\M(\ ‘Hl\t p\rcscm"bc& tee P.rov.‘o\e& 5‘-\\3 defendant ovdimg o Hh PN
docket veport and nofice of appeal ¢ filed o nohice oF %Ppeal. The cougtcccl‘:erm \res\bci(ewo'n o
October 23,201 show Hne couch o\elaye& Hre defendanty QPPte for qumximq{—e\y theee (3) yeary
hetoce transceibing Yrt tecord to Hpe court of appeals.

7. Corcespondence Frem Hae Stake Boned oF Pordons and Pacsles show that e defendant would

not be considered For ?om\c due to Hae cecidivig imP55i1L10V\ whidh COM'M\S Hae senbence.

B. The Georgiq Deparkment of Correchions Sentence Computation Repeck will show the court vidated
Hhe double jeo G“J\y clavie of the comstitotion by ;’-\i\im} Yo merge e lesser included oFfense of el
by taking with e burglary - The centence computation repart will show excessive sentence when
Te court sentenced the defendant 10 15 years For %e%hkimj which carries gp 4o 10 yeary and
Syears Foo ciminal damage fo property i the stond degree which ovly carries up o 5 years.

9. pages 10-11 oF the quitly plea hranscriot (HIGHLIGHTED - INCLUDED) will show, that the
pmsec,%{—o(\ waittd u«\{—i\g q;-fzr/trPH\Q deEendaEI eghgre& upon his  pha to »‘n‘v:o»ﬂmw&l\im oF #\(’ kel

ar ~ ~ \ Y.
tonsequences of- e cecidivish chacge ond page 17,line 2715 o e quilty plea transeript will show
the Eve%ﬂdqn% dbyecting to a pleq met he nc? i~ lﬂﬁfeevmen‘" wit E/kclgy (nTOrming Pcoul*/' of W
not cecieving nehice of skates \ntent to seelk enRanced ponishment, winch s g require went.

(0. Th o cecord that Hae debendant peesonally  cecieved cecidivish notice prioe $o +ejal nor 1
there e;t r‘esconruﬁ -H:ujr will show prior £0 sigeing Ane et ment that +re defendant ve cieve notice or
was adwonished oF the blely consequences “of e vecidivist charge.




